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On appeal from a conviction and sentence of a Stand- e 
ing Court Martial held at Canadian Forces Base Mon-
tréal, Québec, on 15, 16 and 17 April 1997. 

Indecent act — Conduct to the prejudice of good order and 
f discipline — Severity of sentence. 

Held: Appeals dismissed. 

En appel d'une déclaration de culpabilité et d'une 
sentence prononcée par une cour martiale permanente 
siégeant à la base des Forces canadiennes de Mon-
tréal (Québec), les 15, 16 et 17 avril 1997. 

Action indécente — Conduite préjudiciable au bon ordre et 
d la discipline — Sévérité de la sentence. 

Arrêt : Les appels sont rejetés. 

COUNSEL: 

M.R. Hunt, for the appellant 
Commander C.J. Price and Major G.K. Duncan, 
for the respondent 

The following are the reasons for judgment of the 
Court delivered orally in English by 

MAL ONE J.A.: We have carefully considered the 
decision of the learned President of the Standing 
Court Martial and are of the view that his findings 
with respect to credibility and fact were supported 
throughout by the evidence and should not be dis-
turbed on appeal. 

Leave to appeal having been granted, the appeal 
against sentence is dismissed. 

AVOCATS: 

g 	M.R. Hunt, pour l'appelant 
Commander C.J. Price et Major G.K. Duncan, 
pour l'intimée 

Ce qui suit est la version française des motifs du 
h jugement de la Cour prononcés d l'audience par 

LE JUGE MAL ONE, J.C.A.: Après examen attentif de 
la décision du président de la cour martiale perma-
nente, nous concluons, que ses conclusions sur la cré- 

i  dibilité et sur les faits étaient toutes fondées sur les 
preuves et témoignages produits, et qu'il n'y a pas 
lieu de toucher à sa décision sur appel. 

L'autorisation d'appel ayant été accordée, l'appel 
contre la sentence est rejeté. 
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— Evidence — Evidence which related to Charge 1 and was irrelevant to 
Charge 2 should not have been considered in relation to Charge 2 — No 
substantial miscarriage ofjustice resulted—Appeal from sentence by Crown 
— Crown seeking more severe sentence — Court must show restraint — 
Sentence not clearly unreasonable 

R v Sox, at 460 

Neglect to the prejudice of good order and discipline — Seventy of 
sentence — Reduction in rank 

R v LECLERC, at 558 

Negligent performance of a military duty — National Defence Act, 
section 124 — Standard of liability is objective— Test is what a reasonable 
person would have done in the circumstances. 

R V. MATHIEU, at 363 

SEXUAL OFFENCES 

Accused pleading guilty to four charges of sexual interference — 
Sentence of 12 months' imprisonment upheld 

R V ZOHNER, at 216 

Appellant convicted of sexual assault under section 130 of the 
Nat tonal Defence Act — Six- month limitation provision contained in the 
summary conviction part of the Criminal Code, subsection 786(1), not 
available as a defence—Defence of honest but mistaken belief in consent 
of the complainant not justified— Sentence of dismissal from the Canadian 
Forces too severe 

R V PAGE, at 383 

Indecent act — Conduct to the prejudice of good order and discipline 
— Severity of sentence 

R V NELsoN, at 560 
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SEXUAL OFFENCES — Concluded 

Jurisdiction of General Court Martial — Accused charged, inter aka, 

under section 93 National Defence Aci with behavmg in a disgraceful 
manner, and as an alternate charge under section 130, with assault contrary 
to section 266 of the Criminal Code — National Defence Act, section 70, 
prohibits service tribunal from trying any person charged with sexual assault 
— Accused alleged that offences descnbed in charges under sections 93 and 
130 amounted to charges ofsexual assault and that service tribunal therefore 
lacked jurisdiction — Section 70 refers to a person charged with sexual 
assault—Accused not charged with sexual assault—No flagrant impropri-
ety in the way the charges were formulated — Prosecutors have discretion 
to assess the facts and the law to determine what is the most appropriate 
charge to be laid — Debatable whether the facts as alleged would have 
supported a conviction for sexual assault 

R V MARSAw, at 509 

Sexual Assault — Acts constituting sexual assault 

R V FrrZPATRtcK, at 336 

Sexual Assault — Evidence — Common assault — Mens tea — 
Seventy of sentence — Appeals dismissed 

R V MOsiseR, at 482 

Sexual harassment — Characterization of content of accused's 
statement — Appeal allowed 

R V LAtONDE, at 314 

TRIAL 

Canadian Charter of Rights and Freedoms, paragraph I 1(r) — 
General Court Martial not an independent tribunal — National Defence Act, 

paragraph 238(1)(b) — New trial can only be ordered on the charge in 
respect of which a finding of guilt is set aside — Legality and seventy of 
sentence — Conviction on charge of second degree murder — Sentence of 
life imprisonment with order that accused be ineligible for parole for 15 
years — Obligation on General Court Martial to determine the period of 
ineligibility for parole — Sentence not too severe 

R V DENEAULT, at 182 

TRIAL — Concluded 

Order for new trial — Discretion of convening authority to decide 
mode of new trial — Stay of proceedings —Misconduct by defence counsel 
atfirst trial and failure of prosecution to report misconduct notjustifyingstay 
of second trial — Seventy of sentence—Higher sentence imposed after new 
trial than at ongmal trial — President failed to take Into account mitigating 
factors — Sentence reduced from two years to one year 

R V GRAVUNE, at 224 

Prosecutor's closing address—Remarks prejudicial and inflammatory 
— Statements in closing address based on hearsay evidence and rumours 
adverted to at trial — Statement by prosecutor that the accused's trial was 
about insuring a certain objective standard of conduct in the Canadian Forces 
wrong in law— Directions of the Judge Advocate not sufficiently strong to 
negate potential harm done by prosecutor's address 

R V MARsAw, at 509 

Sentencing — Sentencing process is part and parcel of the trial — 
Accused has right to be present during whole of trial 

R v Brrn,a, at 24 

WITNESSES 

Absence without leave — Place of duty a question of fact — Defence 
of mistake of fact not established — Procedures governing release of 
members not contrary to section 15(1) oftheCanadtan Charter fRights and 

Freedoms — No reasonable apprehension of bias where witness had 
previously worked as second in command to President of Court Martial 

R V FORSTER, at 6 

Credibility of witnesses — Impossibility of intervention by appeal 
court 

R V LEGENDRE, at 335 

Evidence— Wife competent to testify against husband—No material 
inconsistency in the evidence of witnesses — Finder of fact is not obliged to 
address every aspect of the evidence in his or her reasons 

R V COLE, at 547 
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